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Real party in interest-appellant Mchael G M Gstendorp
appeals fromthe order of the circuit court of the third circuit,
t he Honorable Ronald I barra presiding, ordering Ostendorp to pay,
inter alia, jury fees and costs in the anount of $2,460.27 for
failing to appear at a jury trial. Ostendorp clains that the

circuit court: (1) violated his right to due process by



sanctioning himw t hout adequate notice or an opportunity to be
heard in a tinely manner; (2) abused its discretion in
sanctioning himunder the Rules of the Circuit Courts of the
State of Hawai‘i (RCCH) Rule 15(b) (1999) (providing that a court
may sanction an attorney for failing to appear w thout just
cause) (quoted in full infra); and (3) abused its discretion in
sanctioning himpursuant to its inherent authority. Because
Ostendorp’s clains lack nerit, we affirmthe circuit court’s

or der.

| . BACKRGOUND!

OGstendorp represented Defendant Richard Lewi s Adam who
was charged with: assault, terroristic threatening, reckless
endangernent, and pronoting a detrinmental drug. Ostendorp becane
counsel of record on Cctober 19, 1998, after Adanis second
attorney,? Wlliam|I. Zi nmerman, w thdrew because he was engaged
in alaw practice with the deputy prosecutor’s husband.

On April 14, 1999, GCstendorp filed a Mdtion to

Continue Trial Wek, which was heard on April 19, 1999. |In

1 Because this appeal deals solely with the circuit court’s order of

sanctions agai nst Ostendorp, details of Adam s substantive appeal, which was
assigned to the Internedi ate Court of Appeals (ICA), are not relevant and are
not di scussed herein. On November 26, 2001, the ICA filed a published opinion
affirm ng Adam s conviction and sentence. See State v. Adam No. 23451 (Haw.
Ct. App. Nov. 26, 2001).

2 Adam's initial attor ney, Robert D.S. Kim withdrew as counsel on
September 2, 1998. According to Kim Adam felt there was a conflict of
i nterest because Kim had represented an individual who was defendi ng agai nst
an application for a TRO brought by Adam one to two years earlier.
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granting the defense’s notion to continue, the circuit court and

counsel had the foll ow ng exchange:

THE COURT: September 7th?

DEPUTY PROSECUTOR: That's fine, Your Honor.

THE COURT: M. Ostendorp?

OSTENDORP: Your Honor, if | may | ook —- September 7th.
The week of the [sic] Septenber 6th, |I’'m supposed to be
starting something in Federal Court, although we’ ve been
bounced three times, a civil case. Septenber 7th is fine,
Your Honor.

(Enmphasi s added.)

On July 31, 1999, United States Magi strate Judge Barry
Kurren (Magi strate Kurren) informed Ostendorp that his civil
trial in federal court would commence on August 31, 1999.
According to Gstendorp, Magistrate Kurren made it clear that the
trial would not be continued except for a “very good reason”.
OGstendorp said he believed the federal trial would last two to
three weeks. Ostendorp stated, however, that Mgistrate Kurren
believed the trial would only take two to three days.

On August 3, 1999, Ostendorp filed another Mtion to
Continue Trial Wek, which was heard on August 9, 1999.
Ostendorp infornmed the circuit court that he did not tell the
federal court of his scheduling conflict when it advanced the
federal trial date. Wen the circuit court inquired as to why
Gstendorp did not request that the federal court reschedul e,
Gstendorp responded, “Honestly, Judge, because |I'’mnore afraid of
Judge Ezra than you. |I'msorry. |It’'s the naked truth. |'m—-

especially after we got himturned over on [sic] Ninth Crcuit,
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so | — yeah, I'mjust nore afraid of him” The circuit court
deni ed Ostendorp’s notion, stating:

And the only reason | am not continuing the case at this
point, without even heard [sic] the prosecutor’s opposition,
is this case was set. You went into Federal Court knowi ng
that this case was set. You did not tell the Federal judge
that you had a trial, and now you come back after the
Federal Court set the trial which may conflict — | say
“may,” with this case.

After the circuit court issued its decision, Ostendorp did not
attenpt to clarify his recitation of the facts or nove to
reconsi der the court’s order.

On August 26, 1999, the circuit court filed orders
denying Adamis Mdtion to Disqualify the State’s Attorneys and his
Motion to Dismss for Failure to Provide Discovery. On August
31, 1999, GCstendorp filed a notice of appeal, appealing fromthe
circuit court’s denial of the two notions, arguing that the
appeal was appropriate under the collateral order doctrine.

On Septenber 2, 1999, Ostendorp tel ephoned the circuit
court to determ ne whether trial would comence on Septenber 7th
as schedul ed. The court arranged for a tel ephone conference with
the parties the sanme day. During the tel ephone conference,
OGstendorp expressed his belief that trial could not proceed
because the circuit court lost jurisdiction over the case when
OCstendorp filed the August 31, 1999 notice of appeal. The
circuit court believed that the orders Adam was appealing from
were not final judgnments and did not fall within the coll ateral

judgnent rule. The circuit court, therefore, ordered, “M.
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Ost endor p, absent a Suprene Court wit of mandanus,?® you are
ordered to be here with your client on Tuesday [ Septenber 7,
1999], at 9 o' clock for a jury trial.” During the tel ephone
conference, Gstendorp did not informthe court of any scheduling
conflict and did not tell the court that he would not be able to
appear for trial on Septenber 7, 1999.

On Septenber 7, 1999, Ostendorp did not appear for
Adamis jury trial. Adam appeared and was acconpani ed by attorney
Peter E. Roberts.* Roberts informed the court that Ostendorp was
in Honolulu, and that, although his federal trial was ongoi ng,
Gstendorp was not in trial that day.

The circuit court noted that the defense had failed to
submt a witness list, an exhibit |list, and proposed jury
instructions as directed by the court. Roberts stated that he
was unaware of the deadlines and that his appearance was the
result of a tel ephone call from Gstendorp three days earlier.

The court voiced concerns about a possible ineffective assistance
of counsel allegation and inquired whether Roberts was prepared
to proceed. After conferring with Adam Roberts and the court

had the foll owi ng exchange:

3 Ostendorp filed a petition for a wit of mandamus on Septenber 3,

1999 (No. 22789), which was withdrawn on Septenber 8, 1999.

4 Al t hough not entirely clear fromthe record, Roberts apparently had
not been formally retained by Adam However, according to Ostendorp’s brief,
he and Roberts, who are not nembers of the same law firm had met with Adam on
previ ous occasi ons and Roberts had been involved in the preparation and
pretrial notions and was, thus, famliar with the case.
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ROBERTS: Now, your Honor, as to proceedi ng today, |
nmust make two representations to the Court. The first
representation is that M. Adam in fact, is extremely
hesitant to proceed to trial with me covering for M.

Ost endor p.

The second representation is, however, that | have
reviewed the police reports in this matter, the
investigative reports in this matter. | believe that | have
a clear understanding of the issues presented in the case.
Hence, absent —- Oh, and | have not discussed with M. Adam
proposed testinony by hinmself. In other words, | haven't
prepared him 1 haven’t gone over any questions with him
Absent that, | believe |'m aware of the facts of the case.

THE COURT: Are you prepared to try this case?

ROBERTS: | cannot represent that | believe |I cannot do
so, no. | believe I can.

THE COURT: You can try this case?

ROBERTS: (Nods head.)

THE COURT: Are you M. Adanis attorney?

ROBERTS: That's where the sticking point is.

THE COURT: Are you retained by M. Adan®

ROBERTS: No, I"mnot. I, umm —-

THE COURT: Then why are you here?

ROBERTS: Because M. Ostendorp asked me to be here as
—- because from Tuesday on, he's back in front of Judge
Ezr a.

(Enmphasi s added.) Roberts admitted that he was not the attorney
of record for Adam

Adam informed the circuit court that Ostendorp was his
attorney and that he did not want Roberts to represent him at
trial. The court found that Adanmis trial could not proceed as
schedul ed. The court infornmed Roberts that it would refer himto
the O fice of D sciplinary Counsel (ODC) for giving the court the
i npression that he was authorized to represent Adamat trial and
stated that it would sanction Ostendorp under RCCH Rule 15 and
its inherent authority for failing to appear.

Roberts stated that he was inforned that he had
authority to represent Adamat trial, but opined that Adam rmay

not have been aware of the extent of Roberts’s representation.



The circuit court questioned Adam regardi ng the scope of
Roberts’s authority, and Adamrepeated that he had not given
Roberts authority to represent himat trial.

Adam al so had the foll owi ng exchange with the court:

[Adam: | didn’t find out until Thursday that | had to
go to court. I was under the impression that this thing was
going to go to the Supreme Court, and | wasn't going to
court till the year 2001. By accident, | found out -—-

THE COURT: 20017

[ Adam: Yes. And by accident, | happened to talk to
Roy at ICS, Intake Services. He told nme | had to go to
trial. And | don't think they were aware that they had to
go to trial either. In other words —-

THE COURT: “They,” being who [sic]? M. Ostendorp, or
M. Roberts, or M. Toomey? Who are you referring to
“they”?

[ Adam : Yeah.

THE COURT: Feel free. Feel free, Rich.

[ Adam]: They weren’'t aware that they were going to
trial. In other words, it’s kind of winging it at the | ast
m nut e.

Adam furt her expl ai ned:

[T]he concern | have is, like you said, there’'s no witness
list, there's no exhibit list. And | had specifically told
M. Ostendorp what | wanted for a witness |list and what
wanted for an exhibit list, and | don’t have it, and | don’t
feel confortable because of that. So if this thing goes any
further, | cannot bring these witnesses at a later tinme.

And that’s my concern.

After Adam had articul ated his concerns about the
wi tness and exhibit lists, the circuit court questioned Roberts
about the wi tnesses and exhibits the defense intended to use at
trial. Roberts indicated that he and Gstendorp did not intend to
call any w tnesses other than those on the prosecution’ s w tness
list. Regarding exhibits, Roberts indicated that he intended to

use, inter alia, two videotapes, an investigative report, an

ort hopedi ¢ report, photographs, and a tide cal endar, none of



whi ch were previously disclosed to the prosecution. The
prosecution stated that it would object to the introduction of
the exhibits. Wen the court questioned Roberts as to the
content of one of the videotapes he intended to introduce,
Roberts indicated that he had not viewed the tape.

The circuit court again addressed Adam and asked if
Roberts had the authority to represent himif his case were to go
to trial as schedul ed. Adam responded, “Providing that the
prosecutor would allow us to anend the exhibit and the w tness
list.” The deputy prosecutor repeated that she would object to
the defense’s exhibits based upon | ack of notice. The court
attenpted to limt the nunber of exhibits and address the issue
of the deputy prosecutor’s review of them After the prosecution
argued that it still had not seen the photographs Roberts
intended to introduce, Roberts reported to the court that he did
not have the photographs with him

Wi |l e Roberts | ooked for the photographs he intended to

introduce, the circuit court again addressed Adam

THE COURT: M. Adam while M. Roberts is |ooking at
that, | want to make clear to you that this is your trial.
So whatever the disposition of this trial, if you wish to go
forward now, that’s your choice al one.

And | want to say this: That whatever the disposition
is, that you will not be able to come back to this Court, at
| east when I'"'m sitting and tell me that your | awyer was not
prepared, and that he forced you to go forward with the
trial, and that’s why you went forward.

It's going to be your decision. You' re not going to
have two bites at the apple, so to speak, after you see the
outcome of the trial.



Adam asked when the next trial date would be if he el ected not
proceed that day, and the circuit court informed himthat the
earliest date woul d be February 22, 2000. Adam i ndicated that

wanted the later trial date. Thereafter, the court stated:

THE COURT: I”’m going to continue this trial. I find
that the defense is not prepared. | see the denmeanor, the
conversing between the defendant and the counsel. And

find that it’s wasted the Court’s tine.

THE COURT: We started here at 9 o’'clock. It’s now

twenty mnutes to 11. We have the jury been [sic] waiting
I find that the defense has appeared here — first

there was a question of authority, whether M. Roberts can
represent Mr. Adam  Secondly, there's a question of the
exhibit list, witness list. And even assum ng that this
Court was trying to pare down the defense list so that the
prosecut or woul d not object on late notice so that the trial
can go forward, this Court is not satisfied that there would
not be a Rule 40 challenge to effective assistance of
counsel, whatever the outcome may be in this case

Again, M. Ostendorp, having been told that the trial
woul d go forward today at the hearing | ast Thursday —- | ast
Friday’s hearing, has not appeared. There is a question of
M. Roberts even being authorized to proceed on his own.
There's a question of whether M. Roberts was even prepared,
not having any of the exhibits mentioned. The court finds
that this resulted in a conplete waste of the Court’s tine,
the jurors’ time, the prosecutor’s time, and even M. Adan s
time.

The court then ordered that Gstendorp pay all jury fees and
costs, the prosecution’s witness fees and costs, and any
additional costs that the prosecution incurred. The court

expl ained that it was sanctioning Gstendorp under RCCH Rule 15
and its inherent authority. For failing to conply with the
deadline for providing a witness list, exhibit list, and jury
instructions, the court sanctioned Ostendorp $100. The court
al so ordered Ostendorp to appear for a contenpt hearing.

However, at the close of the proceedings, the court stated:

to

he



The Court will obtain the transcript of |last Friday’'s
proceeding to make clear that M. Ostendorp was told the
trial would proceed today. Rule 15 and order to show cause
why he should not be held in contempt of court. And the
basis is —- so that M. Ostendorp has advance notice, M.
Roberts, the basis is M. Ostendorp not being present today
resulted in this Court’s continuing the jury trial which
violated this Court’'s instructions to M. Ostendorp at the
| ast hearing on Friday that the jury trial was to proceed
t oday.

On Septenber 16, 1999, the circuit court held an O der
to Show Cause and Rule 15 hearing. Ostendorp was represented by
Rory S. Tooney. Ostendorp stated that he had not received
confirmation as to what he had done to warrant sanctions or an
order to show cause, and he asked the court to continue the
hearing.® After the court inforned Ostendorp that he was being
sanctioned for failing to appear at trial on Septenber 7, 1999,
Ostendorp asked to present argunent opposing sanctions. The

court allowed Ostendorp to present his argunent, stating:

[ Y]ou may argue why, now, the Court, under its inherent
authority, as well [as] its authority under the [sic] Rule
15 of the Circuit Court Rules should not inpose these
sanctions against M. Ostendorp for not appearing which
resulted in the jurors being excused . . . without the jury
trial going forward.

Ost endorp argued that sanctions were inappropriate because
Roberts was able to proceed with the trial as scheduled. Wen
questioned about the failure to provide w tness and exhi bit
lists, Ostendorp responded that the defense planned to rely upon
the prosecution’s witnesses and exhibits. At Gstendorp’s

request, the hearing was continued to Cctober 18, 1999. The

5 The record does not indicate whether Ostendorp was in fact served

with the order to show cause.
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court allowed the parties to submt nenoranda in support of their
positions.

On Cctober 11, 1999, OGstendorp filed a Menorandumin
Opposition to the Inposition of Sanctions. Ostendorp argued,
inter alia, that the circuit court: (1) violated his right to due
process; (2) was to blanme for the continuance on Septenber 7,
1999; (3) intimdated Adaminto abandoni ng the defense strategy
he had agreed upon with his attorney; and (4) was billing
Gstendorp for expenses that it had not incurred. Notw thstanding
Adami s statenment to Judge I barra on Septenber 7, 1999, Adam
stated, in a signed declaration attached to Ostendorp’s
menor andum that he “knew beforehand that Peter Roberts was goi ng
to be lead counsel in ny trial and | had absolutely no objection
to that.”

On Cctober 18, 1999, the hearing on RCCH Rul e 15
sanctions resuned. The circuit court infornmed Gstendorp that it
had not directed the prosecution to file a crimnal contenpt
charge against himand that the court would proceed based only
upon RCCH Rule 15 and its inherent authority. Ostendorp argued
that his federal trial date preenpted the state trial date and
t hat Roberts was in fact retained by Adamto try the case.
Ostendorp did not submt any evidence of a retainer agreenent
bet ween Roberts and Adam nor did he present any evi dence that
his federal trial date was schedul ed before Adanis State trial
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date. Ostendorp also argued that the circuit court did not have
the authority to sunmarily fine or sanction him GOstendorp’s

counsel , Tooney, concl uded:

The point is, Judge, as, again, this case should not have
been —- gotten this far out of hand, it should have — the
Court should have sinply, based upon the arguments in ny
memo, sinply just walk away fromit; accept M. Ostendorp’s
apol ogi es for any m sunderstandi ng, and we wal k away.
That's the way | see it.

The court stated that it would render its decision in witing.?®

On Novenber 30, 1999, the circuit court entered an
Order I nposing Prospective Juror Fees and Costs Upon Mtion for
Failure to Appear at Jury Trial [hereinafter, sanction order].
Based upon RCCH Rule 15 and the court’s inherent power, Ostendorp
was ordered to pay $100.00 for failing to conply with the court’s
deadl ine for submitting trial docunents and $2,460.277 for
failing to appear at trial.

On Decenber 8, 1999, Ostendorp filed a notion to stay

execution of the sanction order, which was granted. The sane

6 I mmedi ately before concluding the proceedings, the circuit court and

Ostendorp’s counsel had the foll owing exchange:

THE COURT: And | want to make cl ear whatever ruling
this Court issues out of this hearing does not preclude
referrals to investigation by the Office of Disciplinary
Counsel .

Toomey: |t doesn’'t preclude investigation by the
Comm ssion on Judicial Conduct.

THE COURT: M. Toomey, |'m not going to take that as a
threat to the Court.
Toomey: It’'s not a threat, Judge, |I'm just saying that

we all have responsibilities.
THE COURT: That's all.

7 Although the prosecution filed a declaration of its witness fees and
costs, the sanction order reflects only juror fees and costs for one-half day
of service.
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day, Ostendorp filed a notice of appeal, appealing fromthe
sanction order. Final judgnment in Adamis trial was filed on
April 27, 2000.

1. STANDARDS OF REVI EW

A. Juri sdiction

“The existence of jurisdiction is a question of |aw
that we review de novo under the right/wong standard.” Anmantiad
v. Odum 90 Hawai ‘i 152, 158, 977 P.2d 160, 166 (1999) (quoting

Lester v. Rapp, 85 Hawai‘i 238, 241, 942 P.2d 502, 505 (1997))

(internal quotation nmarks omtted). Regarding appellate

jurisdiction, this court has noted,

[Jlurisdiction is “the base requirement for any court
resolving a dispute because without jurisdiction, the court
has no authority to consider the case.” Housing Finance &
Dev. Corp. v. Castle, 79 Hawai‘i 64, 76, 898 P.2d 576, 588
(1995). Wth regard to appeals, “[t]he remedy by appeal is
not a common |aw right and exists only by virtue of
statutory or constitutional provision.” |In re Sprinkle &
Chow Liquor License, 40 Haw. 485, 491 (1954). Ther ef or e,
“the right of appeal is limted as provided by the

| egi sl ature and conpliance with the methods and procedure

prescribed by it is obligatory.” |n re Tax Appeal of Lower
Mapunapuna Tenants’ Ass’'n, 73 Haw. 63, 69, 828 P.2d 263, 266
(1992).

TSA Int’'|l Ltd. v. Shimzu Corp., 92 Hawai‘i 243, 265, 990 P.2d

713, 735 (1999).

B. Due Process

“Hawai ‘i appell ate courts review questions of
constitutional law, e.qg., questions regarding procedural due
process, de novo, under the right/wong standard. Under the

ri ght/wong standard, this court exam nes the facts and answers
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t he question wi thout being required to give any weight to the

trial court's answer to it.” Bank of Hawai‘ v. Kuni nbto, 91

Hawai i 372, 387, 984 P.2d 1198, 1213 (1999) (citations,
brackets, and quotation nmarks onitted).
C Sancti ons

[ Rl egardl ess whether sanctions are inmposed pursuant to
statute, circuit court rule, or the trial court's inherent
powers, such awards are reviewed for an abuse of discretion.
A court abuses its discretion whenever it exceeds the bounds
of reason or disregards rules or principles of |aw or
practice to the substantial detriment of a party.

Kuni not o, 91 Hawai ‘i at 387, 984 P.2d at 1213 (citations,
brackets, quotation nmarks, and ellipsis points omtted).

D. Fi ndi ngs O Fact

A circuit court’s findings of fact are revi ewed under

the “clearly erroneous” standard. Stender v. Vincent, 92 Hawai i

355, 363, 992 P.2d 50, 58 (2000) (citing In re Estate of Marcos,

88 Hawai i 148, 153, 963 P.2d 1124, 1129 (1998)).

I11. DI SCUSSI ON

A Jurisdiction

When this appeal was filed, it presented the
jurisdictional issue of whether a sanction order against an
attorney in a crimnal case is immedi ately appeal abl e under the
collateral order doctrine. However, as discussed infra, , this
court no longer needs to address the collateral order doctrine in

t he present case.
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In crimnal cases, appeals are governed by HRS § 641-11

(1993), which states in pertinent part,

Any party deem ng oneself aggrieved by the judgment of a
circuit court in a crimnal matter, may appeal to the
supreme court, subject to chapter 602 in the manner and
within the time provided by the Hawai‘ Rules of Appellate
Procedure. The sentence of the court in a crimnal case
shall be the judgment.

Hawai i Rul es of Appellate Procedure (HRAP) Rule 4(b) (1999) sets
the tinme for taking an appeal in crimnal cases and provides that
“[a] notice of appeal filed after the announcenent of a deci sion,
sentence, or order but before entry of the judgnent or order
shall be treated as filed after such entry and on the day
t hereof .”

In the present case, Ostendorp filed his notice of
appeal fromthe Novenmber 30, 1999 sanction order on Decenber 8,
1999. Final judgment was filed on April 27, 2000. Although
OGstendorp’s notice of appeal was filed before entry of judgnent,
pursuant to HRAP Rule 4(b), his notice of appeal is deenmed filed
on April 27, 2000, the date final judgnent was entered. As a
general rule, an appeal froma final judgnent in a case brings up
for review all preceding interlocutory orders in the case. State
v. Hirano, 8 Haw. App. 330, 332, 802 P.2d 482, 484 (1990) (citing

Kahal ewai v. Rodrigues, 4 Haw. App. 446, 667 P.2d 839 (1983)).

Thus, Gstendorp’s notice of appeal was tinely filed, and this
court has jurisdiction to entertain this appeal pursuant to HRS

8§ 641-11 and HRAP Rule 4(b). Therefore, this court need not
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determne if the sanction order was i mmedi ately appeal abl e under
the collateral order doctrine.

B. Al | eged Due Process Violation

On appeal, Ostendorp argues that the circuit court
violated his right to due process because he neither received
notice of nor was provided an opportunity to prepare a neani ngful
defense to the sanction order. Regarding procedural due process,
this court has stated:

Due process is not a fixed concept requiring a
specific procedural course in every situation. Rat her, due
process is flexible and calls for such procedural
protections as the particular situation demands. The basic
el ements of procedural due process of |law require notice and
an opportunity to be heard at a meaningful time and in a
meani ngf ul manner.

Fuiinoto v. Au, 95 Hawai‘<i 116, 164, 19 P.3d 699, 747 (2001)

(quoting Bank of Hawai ‘i v. Kuninoto, 91 Hawai‘i 372, 388, 984

P.2d 1198, 1214 (1999) (internal citations omtted)).
Specifically, Ostendorp clains that, prior to the

Cct ober 18, 1999 continued hearing on the Rule 15 sanctions, the

circuit court did not inform®“[Gstendorp] and his counsel that it

was not proceedi ng under its contenpt powers but under its

i nherent authority and [ RCCH Rul e 15(b)]. At that point,

[ Gstendorp’s] counsel had already submtted a nenorandum opposi ng

sanctions focusing on procedural requirenments of contenpt.”

Gstendorp further clains that “[he] and his counsel had no notice

of nor an opportunity to prepare a neani ngful defense to

sanctions under the court’s inherent authority and [ RCCH Rul e
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15(b)].” Ostendorp clearly m srepresents the record. At the
Septenber 16, 1999 hearing, the circuit court explained that the
pur pose of the hearing was to ascertain whether Ostendorp should
be sanctioned pursuant to RCCH Rul e 15 and the court’s inherent
authority for failing to appear at trial on Septenber 7, 1999,
stating:

[ YIou may argue why, now, the Court, under its inherent
authority, as well [as] its authority under the [sic] Rule
15 of the Circuit Court Rules should not inpose these
sanctions against M. Ostendorp for not appearing, which
resulted in the jurors being excused . . . without the jury
trial going forward.

At Ostendorp’s request, the Septenber 16, 1999 hearing was
continued to Cctober 18, 1999, and the court ordered the parties
to submt |egal nmenoranda in support of their positions no |ater
than October 11, 1999. Thus, Ostendorp clearly had an
opportunity to submt a nmenorandum after the circuit court
expressly stated that it was proceedi ng under RCCH Rul e 15 and
its inherent power. Additionally, on Cctober 11, 1999, GOstendorp
did in fact file a nmenorandumin opposition to the inposition of
sanctions. Contrary to Ostendorp’ s assertions on appeal, his
menor andum acknowl edged that the circuit court informed himthat
it was proceedi ng under RCCH Rule 15 and does not cite any
statutes or case law pertaining to contenpt. Finally, at the
Cct ober 18, 1999 hearing, Ostendorp denonstrated his awareness of
the nature of the proceedi ngs when he argued that sanctions were

i nappropri ate because Roberts appeared in his place.

-17-



Accordingly, in the present case, Ostendorp clearly had notice of
t he proceedi ngs agai nst himand he was given an opportunity to be
heard at a neaningful tine and in a neani ngful manner. W,
therefore, hold that the circuit court did not violate
OCstendorp’s right to due process before sanctioning him

C. | nposi ti on of Sanctions Under RCCH Rul e 15(b)

Ostendorp argues that the circuit court abused its
di scretion in sanctioning himunder RCCH Rul e 15(b), which
provi des:

Effect of failure to appear. An attorney who, without
just cause, fails to appear when his case is before the
court on a call or notion or on pretrial or trial, or
unjustifiably fails to prepare for a presentation to the
court necessitating a continuance, may be subject to such
di scipline as the court deems appropriate.

On appeal, Ostendorp maintains that the sanction order should be
reversed because he sent a “qualified substitute” in his place
and his failure to appear was not w thout just cause. Both of
Gstendorp’s argunents lack nerit.3
1. Ostendorp Failed To Appear For Trial
OGstendorp concedes that he was not present for trial on

Septenber 7, 1999. Nevertheless, relying on Nakata v. Nakata, 7

Haw. App. 636, 793 P.2d 1219 (1990), Ostendorp argues that he did
not violate RCCH Rule 15 because a qualified substitute appeared
in his place. |In Nakata, an attorney was ordered to pay the

opposing party’s attorney’s fees and costs for failing to appear

8 On appeal, Ostendorp does not chall enge the amount of the sanction

order.
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at a hearing. The ICA held that “[u]lntil the famly court
excused his appearance, [counsel] was required to appear in
person, or by qualified substitute, at the August 10, 1989
hearing.” Nakata, 7 Haw. App. at 639, 793 P.2d at 1221.

Al t hough the term “qualified substitute” is not defined in
Nakat a, Roberts cannot be said to have been a qualified
substitute by any reasonabl e definition because the evidence
supports the circuit court’s findings that Roberts was not
aut hori zed to represent Adam when he appeared before the circuit
court on Septenber 7, 1999 and that he was not prepared to
proceed with trial

a. Roberts was not authorized to represent Adam when
he appeared before the circuit court

In the present case, Roberts was not counsel of
record for Adam he was not retained by Adam and he was not a
nmenber of the sane law firm as Ostendorp, Adam s attorney of
record. GOstendorp clains that he had retained Roberts and that
Adam | ater gave Roberts authority to act as | ead counsel
However, at the Septenber 7, 1999 trial date, Adaminfornmed the
circuit court that he had not given Roberts authority to
represent himat trial and that he did not want to proceed with
Roberts as trial counsel. The representations by both Roberts
and Adamclearly indicated that Roberts was not authorized to act

as def ense counsel
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On appeal, Ostendorp argues that the trial court erred
in finding that Roberts was initially not authorized to represent
Adam at trial. |In support, Ostendorp cites Adam s declaration
attached to Gstendorp’s Cctober 11, 1999 nenorandum in opposition
to the inposition of sanctions, the only evidence in the record
suggesting that Roberts was authorized to represent Adam
However, “it is well settled that an appellate court will not
pass upon issues dependent upon the credibility of wtnesses and
the weight of the evidence; this is the province of the trier of
fact.” 1n re Doe, 95 Hawai‘i 183, 190, 20 P.3d 616, 623 (2001)
(citation omtted). Therefore, given the statenents of both Adam
and Roberts at the Septenber 7, 1999 trial date, the circuit
court did not clearly err in finding that Roberts did not have
the authority to represent Adam when he appeared before the
court.

b. Roberts was not prepared to proceed with trial

In the present case, Roberts advised the circuit court
on Septenber 7, 1999 that Ostendorp had called himthree days
earlier, requesting that Roberts try Adanmis case. Although
Roberts opi ned that he was adequately prepared to handl e Adam s
defense, the court’s further inquiries established that Roberts
had not gone over Adam s proposed testinmony with him had not
revi ewed one of the videotapes he intended to introduce at trial,
and failed to bring the photographs he planned to use at trial.
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Consequently, the circuit court did not clearly err in finding

t hat Roberts was not prepared to proceed with trial. Because
Roberts was not authorized to represent Adam and was not prepared
for trial, we hold that Ostendorp failed to appear by qualified
substitute and that, therefore, the circuit court did not err in
finding that Ostendorp failed to appear for trial.

2. Ostendorp’s Failure To Appear Was Without Just Cause

On appeal, Ostendorp argues that his failure to appear
at Adam s trial was not w thout just cause because of a
scheduling conflict with a civil trial in federal court.
However, on April 19, 1999, Ostendorp agreed to the Septenber 7,
1999 trial date. On July 31, 1999, when Magi strate Kurren
advanced Ostendorp’s civil case in federal court to August 31,
1999, Ostendorp failed to informthe nmagi strate of the potenti al
conflict. The record contains no evidence indicating that
OGstendorp attenpted to reschedule his federal court date.
Additionally, Ostendorp failed to informthe circuit court of any
scheduling conflict during the Septenber 2, 1999 tel ephone
conference. Finally, Roberts indicated that Ostendorp’'s trial in
federal court was not in session on the day he was scheduled to
appear for Adamis trial. Based upon the record, we hold that the
circuit court did not abuse its discretion in concluding that

OGstendorp’s failure to appear was w t hout just cause.

-21-



D. | nherent Authority

| nasnmuch as the circuit court properly sanctioned
Ostendorp under RCCH Rul e 15, we need not address whether the
sanction order was al so appropriate under the circuit court’s
i nherent authority.

V. CONCLUSI ON

Based on the foregoing, we affirmthe circuit court’s
order of Novenber 30, 1999, inposing sanctions agai nst Ostendorp
for failing to appear at Adanmis trial w thout just cause, in

viol ati on of RCCH Rul e 15.
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